VIRGINIA STATE UNIVERSITY
VIRGINIA STATE UNIVERSITY, VIRGINIA 23806
OFFICE OF THE PRESIDENT
P.O. BOX 9001

(804) 524-5070

March 1, 2019
The Honorable Ralph S. Northam
Governor
Commonwealth of Virginia
Post Office Box 1475
Richmond, Virginia 23218-1475
c/o clark.mercer@governor.virginia.gov
The Honorable Steve Newman
Senate Chairman
Education and Health Committee
Post Office Box 480
Forest, Virginia 24551
District23@senate.virgina.gov
The Honorable R. Steven Landes
House Chairman
Education Committee
Post Office Box 12
Verona, Virginia 24482
steve@stevelandes.com
Dear Governor Northam, Senator Newman and Delegate Landes:
Virginia State University takes its commitment to constitutional principles of free expression
and open exchange of ideas seriously. The University believes that it demonstrates this commitment
through a variety of resources, trainings and programs for our students, staff, faculty and community.
After all, this University rests on the very shoulders of those committed to protect the precepts of the
Constitution.
Over the past several months, the University has created a webpage, http://www.vsu.edu/studentlife/student-activities/vsu-free-speech-policy.php, with links to the Universities various policies and
state regulations impacting public demonstrations, free speech, and distribution of materials. This
same website includes guidance on how to report incidents involving infringement upon
constitutionally
protected
speech.
The
University’s
Student
Handbook,
http://www.vsu.edu/files/docs/student-activities/student-handbook.pdf, The University’s current
Discrimination, Harassment, Sexual Misconduct and Retaliation Policy, also known as Policy 1101,
http://www.vsu.edu/files/docs/policies/1000/prohibition%20of%20workplace%20harassment%20poli
cy.pdf and Facilities Use Policy http://www.vsu.edu/files/docs/policies/4000/university-facility-use-
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cost-recovery-policy-4200.pdf demonstrate this point. the University’s Student Organization
Handbook .
The University’s Office of Student Life and Engagement, which is part of the University’s
Diviision of Student Success and Engagement, presents policies and protocols at the regular Trojan
Induction Program (TIP), which is the University’s standard orientation program for all entering
freshmen. This same Division provides similar guidance for Town Hall meetings, Leadership
Council Meetings, which include the Presidents of all Student-led organizations, and for the
University’s regular Graduate Studies Fair. The Division of Student Success and Engagement also
provides Free Speech/Assembly education for members of the Student Conduct Hearing panels.
In addition to policies and regulations, the University’s Free Speech webpage includes
Frequently Asked Questions (FAQs) and procedures for students, staff, faculty, and others who
wish to report incidents of infringement of constitutionally protected speech.
At this time, there have only been two complaints for an alleged violation of First Amendment
free speech pending against the University since December 1, 2017. Both matters were filed in June
2017, one in federal court and one in state court. These complaints and their resolutions are
enclosed. The courts found each claim to be without merit. Should you have any questions about
these cases, University Counsel Ramona L. Taylor would be available to provide details. These
complaints and their resolutions are also found on the University’s Free Speech Page under Annual
Report
On behalf of the University, I am happy to certify that VSU has fulfilled the requirements of §
23.1-401.1 of the Code of Virginia, including the notification of all employees, including those who
are responsible for education of enrolled students of such materials. We will endeavor to improve
our knowledge and guide our community in this every changing arena for free expression.
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Please accept our sincerest words of thanks for your continued commitment to the
Commonwealth. And please feel free to contact should you have any questions about our
compliance or this letter.
Sincerely,

Makola M. Abdullah, Ph.D.
President
Attachments
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division
JAAMAL FLEMING,
Plaintiff,

v.

Civil Action No. 3:15cv268

VIRGINIA STATE UNIVERSITY, et al.,
Defendants.
MEMORANDUM OPINION
This matter comes before the Court on Defendants Virginia State University ("VSU"),
the Policies and Procedures Committee, the Academic Credit Committee, Dr. Katrina Walker,
Dr. Pamela Hammond, and the Commonwealth of Virginia's (collectively, the "Defendants"')
Motion to Dismiss pursuant to Federal Rule of Civil Procedure 12(b)(t)_2 (ECF No.5.) Plaintiff
Jaamal Fleming, proceeding prose, responded, and Defendants replied. 3 (ECF Nos. 7, 10.) The
Court dispenses with oral argument because the materials before the Court adequately present
the facts and legal contentions, and argument would not aid the decisional process. Accordingly,
this matter is ripe for disposition.

1

In his Amended Complaint, Plaintiff Fleming only lists VSU as a defendant. However,
Fleming names the additional defendants in the body of the Amended Complaint.
2

"[A] party may assert the following defense[ ] by motion: ( 1) lack of subject-matter
jurisdiction." Fed. R. Civ. P. 12(b)(l). Defendants also move to dismiss "for failure to state a
claim upon which relief can be granted" pursuant to Fed. R. Civ. P. 12(b)(6). Because the Court
lacks subject matter jurisdiction over the alleged claims, this alternative basis for dismissal
becomes moot. Harrison v. U.S. Soc. Sec. Admin., No. 3:13cv435, 2014 WL 29042, at *1 (E.D.
Va. Jan. 2, 2014).
3

Defendants provided Fleming with appropriate notice pursuant to Roseboro v. Garrison,
528 F.2d 309 (4th Cir. 1975). (Mot. Dismiss 2, ECF No. 5.)
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I. Standards of Review
A.

Lack of Subject Matter Jurisdiction: Rule 12(b)(lt

In a motion to dismiss under Fed. R. Civ. P. 12(b)(1) challenging the Court's subject
matter jurisdiction, the burden rests with the plaintiff, as the party asserting jurisdiction, to prove
that federal jurisdiction is proper. See Int 'l Longshoremen 'sAss 'n v. Va. Int'l Terminals, Inc.,
914 F. Supp. 1335, 1338 (E.D. Va. 1996) (citing McNutt v. Gen. Motors Acceptance Corp., 298
U.S. 178, 189 (1936);Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 1982)). A Rule 12(b)(1)
motion may attack the complaint on its face, asserting that the complaint fails to state a claim
upon which subject matter jurisdiction can lie. See Int 'I Longshoremen's Ass 'n, 914 F. Supp.
at 1338; see also Adams, 697 F.2d at 1219. In such a challenge, a court assumes the truth of the
facts alleged by plaintiff, thereby functionally affording the plaintiff the same procedural
protection he or she would receive under Rule 12(b)(6) 5 consideration. See Int'l
Longshoremen's Ass 'n, 914 F. Supp. at 1338; see also Adams, 697 F.2d at 1219.

4

Courts have not been uniform as to whether a dismissal due to Eleventh Amendment
sovereign immunity should be examined through Rule 12(b)(1) or Rule 12(b)(6). Compare
Noel-Batiste v. Va. State Univ., No. 2:12cv826, 2013 WL 499342, at *1-3 (E.D. Va. Feb. 7,
2013) (analyzing dismissal for Eleventh Amendment sovereign immunity bar via Rule 12(b)(6)),
with Haley v. Va. Dep 't of Health, No. 4:12cv16, 2012 WL 5494306, at *1-2 (W.O. Va. Nov.
13, 2012) (same, but under Rule 12(b)(1)). "The recent trend, however, appears to treat Eleventh
Amendment [i]mmunity motions under Rule 12(b)(l)." Haley, 2012 WL 5494306, at *2 n.2
(citations omitted). The distinction makes no practical difference, however. In the Court's
Rule 12(b)(1) analysis, it provides Fleming the same procedural protections afforded under
Rule 12(b)(6). See infra p. 2 and note 5.
5

"A motion to dismiss under Rule 12(b)(6) tests the sufficiency of a complaint;
importantly, it does not resolve contests surrounding the facts, the merits of a claim, or the
applicability of defenses." Republican Party ofN.C. v. Martin, 980 F.2d 943,952 (4th
Cir. 1992) (citation omitted). In considering a motion to dismiss for failure to state a claim, a
plaintiffs well-pleaded allegations are taken as true, and the complaint is viewed in the light
most favorable to the plaintiff. My/an Labs., Inc. v. Matkari, 7 F.3d 1130, 1134 (4th Cir. 1993);
Martin, 980 F.2d at 952. This principle applies only to factual allegations, however, and "a court
considering a motion to dismiss can choose to begin by identifying pleadings that, because they
2
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B.

Obligation to Construe Pro Se Pleadings Liberally

District courts have a duty to construe prose pleadings liberally. Bracey v. Buchanan, 55
F. Supp. 2d 416, 421 (E.D. Va. 1999). A pro se plaintiff must nevertheless allege sufficient facts
to state a cause of action. Jd. (citing Sado v. Leland Mem 'l Hosp., 933 F. Supp. 490, 493 (D. Md.
1996)). The Court cannot act as a pro se litigant's "advocate and develop, sua sponte, statutory
and constitutional claims" that the litigant failed to raise on the face of the complaint. Newkirk v.

Circuit Court of Hampton, No. 3: 14cv3 72, 2014 WL 4072212, at *1 (E.D. Va. Aug. 14, 2014).

II. Procedural and Factual Background
The Amended Complaint describes Fleming's difficulty with Dr. Walker's two
psychology classes, PSYC 517 and PSYC 522, his resulting letter grade of"C-" for PSYC 522,
and his attempts to convince the VSU administration to change this grade. Fleming took PSYC
517 in the fall of2009 and PSYC 519 in the spring of2010, both taught by Dr. Walker. He
alleges that during those classes, Dr. Walker consistently "berat[ed] ... his opinions" and taught
with a ''subtle," yet "clear," ring of"underlying disdain" for him. (Am. Compl. 2-3.) In the fall
of2009, Fleming also enrolled in PSYC 522. Dr. Walker taught this class as well, but another
professor, Dr. Renia Brown-Cobb, was "the actual evaluator of work product." (Am. Compl. 4.)
Near the end of the spring 2010 semester, Fleming apparently began to take issue with his
grade in PSYC 522 and met with Dr. Walker to address the situation. Following the meeting,
Fleming learned that he had scored 141 out of 170 points for PSYC 522, which, combined with
his 768 out of 800 points in PSYC 520, should have garnered him a letter grade of "A" instead of
"C-." During or following the meeting, Fleming alleges that Dr. Walker agreed to change his
grade. After no change occurred, Fleming asked the acting head of the department, Dr. Oliver

are no more than conclusions, are not entitled to the assumption of truth." Ashcroft v. Iqbal, 556
u.s. 662, 679 (2009).

3
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Hill, to assist in changing his grade. Throughout the ensuing years, Dr. Walker and Dr. Hill
apparently made multiple efforts to change Fleming's PSYC 522 grade, including sending the
change of grade to the "Academics Credit Committee." (Am. Compl. 4.) Fleming's grade
remains unchanged.
On April 30, 2015, Fleming filed this suit. Fleming brings three causes of action:
(1) breach of contract; (2) defamation; and, (3) fraud. 6 He seeks $27,000 in compensatory
damages for the cost of his "tuition and living expenses while a student at [VSU]"; $1,000,000 in
other, unspecified damages; punitive damages; and, a "permanent injunction to change the grade
in PSYC 522." (Am. Compl. 9.)
III. Analysis
The Eleventh Amendment to the United States Constitution provides: "The Judicial
power of the United States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens of another State, or by
Citizens or Subjects of any Foreign State." U.S. Const. amend. XI. The principles underlying
the Eleventh Amendment "preserve the integrity of state sovereign immunity within our federal
structure" and prohibit federal courts from exercising diversity or supplemental jurisdiction over
actions that ''would otherwise be prohibited by the courts of the forum state on the basis of that
state's sovereign immunity." Amaran v. Va. State Univ., 476 F. Supp. 2d 535, 539-40 (E.D. Va.
2007), aff'd, 261 F. App'x 552 (4th Cir. 2008). "As such, the 'ultimate guarantee of the
Eleventh Amendment is that non-consenting states may not be sued by private individuals in

6

Fleming does not specify which count applies to which defendant. He primarily
discusses only Dr. Walker in the counts. However, the Court will liberally construe the
Amended Complaint as directing all counts against all defendants.
4
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federal court."' Haley, 2012 WL 5494306, at *2 (quoting Bd. ofTrs. ofUniv. Ala. v. Garrett,
531

u.s. 356, 363 (2001)).
A.

Eleventh Amendment Immunity Applies to All Defendants Unless an
Exception Exists

Eleventh Amendment immunity applies not only to states but also to "state agents and
state instrumentalities." Lee-Thomas v. Prince George's Cty. Public Schs., 666 F.3d 244,248
(4th Cir. 2012). "VSU is a constituent entity of the Commonwealth of Virginia" for purposes of
Eleventh Amendment sovereign immunity. Noel-Batiste, 2013 WL 499342, at *4; Amaran, 416
F. Supp. 2d at 539; see also Va. Code§ 23-14 (listing VSU as a "governmental instrumentalit[y]
for the dissemination of education"); Va. Code§ 23-174 ("[VSU], and all its property and funds,
shall, at all times and in all things, be under the control of the General Assembly."). Thus, unless
an exception applies, the Eleventh Amendment prevents suit against both the Commonwealth of
Virginia and VSU in this Court.
Eleventh Amendment immunity also applies to "[s]tate officers acting in their official
capacity," because such a suit "is not a suit against the official but rather is a suit against the
official's office." Lytle v. Griffith, 240 F.3d 404, 408 (4th Cir. 2001) (quoting Will v. Mich.
Dep't ofState Police, 491 U.S. 58, 71 (1989)). VSU employees and entities, such as a university

provost, professor, or an academic committee, sued in their official capacities, constitute such
state officers and thus garner Eleventh Amendment protection. See, e.g., Maisha v. Univ. of
N.C., No. 1:12cv371, 2013 WL 1232947, at *3 (M.D.N.C. Mar. 27, 2013) (finding Eleventh

Amendment sovereign immunity protected university professors from suit when acting in their
official capacities); Amaran, 416 F. Supp. 2d at 541-42 (same, provost ofVSU). Accordingly,
unless some exception exists, the Eleventh Amendment bars suit in this Court against Dr.

5
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Walker, Dr. Hammond, the Academic Credit Committee, and the Policies and Procedures
Committee.

B.

No Exception Exists to Eleventh Amendment Immunity in this Case

A determination that the Eleventh Amendment bars Fleming's suit against all Defendants
does not end this Court's inquiry. "The Eleventh Amendment bar to suit is not absolute." Lee-

Thomas, 666 F .3d at 248. Three well-known exceptions to Eleventh Amendment immunity
exist: congressional abrogation, state waiver, and the Ex Parte Young exception. Id. at 249.
First, Congress may abrogate immunity. /d. Congress abrogates sovereign immunity via statute
when it "unequivocally intends to do so and acts pursuant to a valid grant of constitutional
authority." !d.; Haley, 2012 WL 5494306, at *3. Fleming cites no congressional act of
abrogation applicable to this case. He raises only common law Virginia claims. Accordingly,
the abrogation exception does not apply.
Second, states themselves may waive their immunity from suit. Lee-Thomas, 666 F.3d
at 249. A state waives its immunity only when it does so "by the most express language or by
such overwhelming implications from the text [of the statute that] leave no room for any other
reasonable construction." McConnell v. Adams, 829 F.2d 1319, 1329 (4th Cir. 1987) (first
alteration added). No Virginia statutory waiver applies in this case. The Virginia Tort Claims
Act ("VTCA"), Va. Code§ 8.01-195.1-195.9, invoked by Fleming, waives immunity from
certain suits against Virginia for money damages in state court. Va. Code§ 8.01-195.3.
Importantly, the United States Court of Appeals for the Fourth Circuit holds that the VTCA
waives sovereign immunity from suit only in state courts, not federal courts. McConnell, 829
F.2d at 1329; Haley, 2012 WL 5494306, at *5. The VTCA also does not waive immunity from
suit as to state agencies, only the Commonwealth itself. See Ghayyada v. Rector and Visitors of

6
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the Univ. ofVa., No. 3:11cv37, 2011 WL 4024799, at *5 (W.D. Va. Sept. 12, 2011) (citing
Rector and Visitors ofthe Univ. ofVa. v. Carter, 591 S.E.2d 76,78 (Va. 2004)). Thus, because
the VTCA cannot waive Defendants' immunity against Fleming's suit in this federal Court, the
VTCA statutory waiver exception does not apply here.
Finally, the recognized doctrine from Ex Parte Young, 209 U.S. 123 (1908), allows
prospective injunctive relief against state officials for ongoing violations of federal law. See

Lee-Thomas, 666 F.3d at 249; Haley, 2012 WL 5494306, at *6. This "quite narrow'' exception
only allows "federal courts to vindicate federal rights." Haley, 2012 WL 5494306, at *6
(emphasis added) (quoting Va. Office for Prot. and Advocacy v. Stewart, 563 U.S. 247,255
(2011); PennhurstState Sch. & Hosp. v. Halderman, 465 U.S. 89, 114 n.25 (1984)). Fleming
brings claims for breach of contract, defamation, and fraud, all of which arise under Virginia
common law. Fleming's claims do not allege ongoing violations of federal law. Defendants are
not exempted from the protections of Eleventh Amendment sovereign immunity in this action
under Ex Parte Young. In sum, none of the three exceptions to Eleventh Amendment immunity
pertains here.

IV. Conclusion
Eleventh Amendment sovereign immunity bars suit against the Defendants in this action,
and no exception exists to that immunity. Accordingly, for the foregoing reasons, the Court will
grant the Motion to Dismiss (ECF No.5) and dismiss Fleming's Amended Complaint.
An appropriate Order shall issue.

M.Hann
United States

J- 4 - }0

Date:
Richmond, Virginia

7
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

JAAMAL FLEMING
P.O. BOX 1614

KOSCIUSKO, MS 39090

V.

CASE #: 3- ncv^4l

VIRGINIA STATE UNIVERSITY et al.
1 HAYDEN DRIVE

PETERSBURG, VA 23806

COMPLAINT

BACKGROUND FACTS

This case was timely filed on 30 Apr 15 in this Honorable Court Docket # 3:15cv268.

The casewas dismissed 4 Mar 16and was appealed to U.S. Court of Appeals for the Fourth
Circuit Docket # 16-1364. On 27 Dec 16 the finaljudgmentof this Honorable Courtwas
modified as dismissal without prejudice. Under Virginia's nonsuit statute andtolling provision,
this case can be recommenced before 27 Jun 17. See; Welding, Inc v. BlandCounty Service
Authority, 261 Va. 218,223-4, 541 S.E.2d 909, 912 (2001).

In the alternative, the Plaintiffis entitled to equittable tollinggivenjudicial error
prevented him from refiling this case prior to the Fourth Court of Appeals mandate. See: United
States V. Wong, 135 S. Ct. 1625,1632 (2015).

JURISDICTION AND VENUE

1.

This Court has jurisdiction over this matter pursuant to 28 U.S. C. A. § 1391 and 28
U.S.C.A. § 1367.

2.

Venueis proper as the claims beforethe Court fall under 42 U.S.C. § 1983 and Due
Process of the Fifth or Fourteenth Amendments of the U.S. Constitution.
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3.

All Defendants are residents ofthe Eastern District Court ofVirginia.
PARTIES

4.

Plaintiff, Jaamal Fleming, isa citizen ofthe United States who resides in the county of

Attala, State ofMississippi. Plaintiffisa former student ofVirginia State University which does
business in the County of Dinwiddie, State of Virginia.

5.

Defendant, Virginia State University, is a corporation doing business at 1 Hayden Drive,

Petersburg, VA 23806 in the County of Dinwiddie, State of Virginia, United States which is in
this judicial district. Dr. Makola M. Abdullah is currently head ofthe corporation and is
therefore named in his professional capacity.

6.

Defendant, the Policies and Petitions Committee, is anagent ofVirginia State

University which does business at 1Hayden Drive, Petersburg, VA 23806 inthe county of
Dinwiddie, State of Virginia, United States which is in thisjudicial district. The committee is

composed of John Does A-G which the Plaintiff is ignorant to their identities. They are named
defendants as a whole entity in theirprofessional capacity.

7.

Defendant, theAcademic Credit Committee, is an agent of Virginia State University

which does business at 1 Hayden Drive, Petersburg, VA23806 in the county of Dinwiddie,
State of Virginia, United States which is in thisjudicial district. The conmiittee is composed of
John Does H-L whichthe Plaintiffis ignorant to their identities. They are named defendants as
a whole entity in their professional capacity.

8.

Defendant, Katrina Walker, is an agent of Virginia State University which is doing

business at 1 Hayden Drive, Petersburg, VA23806 in the county of Dinwiddie, State of

Case 3:17-cv-00411-JAG Document 3 Filed 06/09/17 Page 3 of 11 PageID# 27

Virginia, United States which is in this judicial district. She is named in this suit in her
professional and individual capacity.

9.

Defendant, The Commonwealth of Virginia, is a Statewithin the United States. Pursuant

to the rules ofthe Virginia Torts Claim Act it is named as principal to Virginia State University.
GENERAL ALLEGATIONS

10.

On or about 26 Oct 09, Dr. Katrina Walker accosted Plaintiff and his classmates in

PSYC 517 , which she was the instructor of,addressing herperceived grievances of general
disrespectthey possessed as a group. The Plaintiff asserts that a bulk of Dr. Walker's assertions

were rumors andthirdparty information that shedid not takethe time to verify by asking any of
the accused what happened. During her accosting, she usedaggressive speech and slammed her

hand down and berated the group. Among the statements Dr. Walker relied onfrom third parties
that shemade the Plaintiffaware of was his negative criticism of the psychology program andhis
beliefsome of the faculty were lazy. It was apparent from her teary eyes shetookmuchof the
criticism personally. Following this incident, the Plaintiff noticed Dr. Walker's consistent

beratement of his opinions during class. Though normally subtle in delivery in an attempt of a
visage of professional decorum, the underlying disdain rung loud and clear. This pattern
continued into PSYC 519 in the spring semester such that the Plaintiff felt it unsafe to even
speak the slightest opinion that may upset Dr. Walker.

11.

The Socratic method allows for collaborative discussion of ideas among the students and

teacher. The Plaintiff was one of the more outspoken students in class. The Plaintiff has had

disagreements before with other professors, but none so animus as his with Dr. Walker. Further,

it became very clear from Dr. Walkers consistent opposition to him that she perceived his
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nonconfonnity as athreat. The pattern was so apparent itwas like watching one party say up
while the other says down, left while the other says right, night while the other says day. Itwas
apparent that eitherone agreed withDr. Walker lest you incurher wrath.

12.

The Plaintiffrecalls one such incident in class when the topic was barriers to

therapist-client relationships in PSYC 519. The discussion moved from things like age, religion,

gender, and race. Dr. Walker asked dunng adiscussion," what should you do ifyou know having
a spouse ofanother race bothers people in your work place?" The Plaintiffthought this was one
ofDr. Walker's many passive-aggressive innuendos in which she derogates someone because the

client was aware that one ofthe faculty inthe building was inan interracial marriage which had
been discussed as a negative among various groups. The Plaintiffthought it keenly peculiar that
a professional in the helping profession whose duty it is to render service to individuals

unequivocally would ask such a thing in the manner in which she did. Such questions were
frequently asked as a method of innuendo that when Dr. Walker asked it he was certain it was a

covert attack. While such a question seems relevant on the surface given ourtopic, it was Dr.
Walkers phrasing anddemeanor that she only wanted answers that bolstered herposition. While
the other students answered the question reluctantly, the Plaintifffeh should he sharehis
thoughts on the matter it would only lead to are negative exchange. The Plaintiff had come under
the belief his only option of surviving the class was pure acquiesce.
13.

Dr. Renia Brown-Cobb was the actual evaluator of work product in PSYC 522 while Dr.

Walker waspurely instructor of record. On or about7 Apr 10Dr. Katrina Walker agreed to

change the grade in PSYC 522 following a meeting with Plaintiff. During the meeting the

Plaintiffieamed he had 141/170 points in PSYC 522. These points were 30% ofthe grade with
the other came from PSYC 520: Psyc. Assessment I which Plaintiff had768/800 points.
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Mathematically this is well above 90% and thus should beanA not a C-. Also during this
meeting thePlaintiff informed Dr. Walker of his awareness of herperceived disdain forhim and

he believed her actions were a vindictive form ofintimidation. Areference tothis meeting can
be infered from the exhibits.

14.

Some time during late June of 2010 Plaintiff metwithDr. Oliver Hill, the acting

Department Head at the time, in which Dr. Kimberly Boyd-Stark waspresent to discuss his
concern that Dr. Walker's disdain for himwas interfering withtheirrelationship as student and
teacher. Plaintiffdiscussed the grading discrepancy and was met with resistance from Dr. Hill.

Following this meeting,the Plaintiffsent a letteradressing his concerns to Dr. James C. Hunter,
a member of the Policies and Petitions Comittee, sometime in June of 2010. The Plaintiff

received no response from Dr. Hunter, but did receive an e-mail from Dr. Walker stating it was
not necessaryto send a form to the conmiittee and she would get him all squared away.

15.

During early August 2010 Plaintiff had a shingles outbreakand opted to sit out a

semester in order to recover. He informed Dr. Walker he was ill and would not return that

semester. She sent an e-mail implying she still intended to change his grade.
16.

On 8 Nov 10 Dr. Oliver Hill communicated that the change of grade from had been sent

to the Academics Credit Conmiittee.

17.

Sometime in October of 2012 Plaintiff opened a transcript while preparing to apply to

various universities and discovered the grade in PSYC 522 had not been changed. He promptly
sent an e-mail to Dr. Katrina Walker, Dr. Renia Brown-Cobb, and Dr. Reginald Hopkins. Dr.
Walker responded with the implication she would resolve the discrepancy.
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18.

The Plaintiff, certain in his belief Dr. Walker would likely notchange the grade, sent a

letter on or about 27 Nov 12to the Polices and Petitions committee once again to ensure it is
changed. No member of the committee has responded to the Plaintiffto date. There actions are
complicit to Dr. Walker's; thus , a violation of 42 U.S.C.A. § 1986 .

19.

The grade in PSYC 522 was unchanged at the time ofthe original filhig of this complaint

in 2015.

BREACH OF CONTRACT

20.

Avalid contract is ineffect ifthere are concrete terms that both parties have agreed tothat are not

in conflict with the law. In order to prevail on a claim of breach of contract the Plaintiff would need to

show that: legally enforceable obligation was owed to the plaintiffby the defendant, the defendant did

notperform thisobligation, anddamage to the plaintiff caused by the breach of obligation. Ulloa v. QSP,
Inc., 624 S.E.2d 43,48 (Va. 2006). There is little question thatthe student -university relationship is

contractual in nature. Goodreau v. Rectors and Visitors of University of Virginia, 116 F. Supp.2d 694
(2000). There is a dearth of law that addressesthis issue within Virgina. However, one case that addresses

the issues of an "enforceable" obligation within the4^ Circuit is Mc^dAyen. McFadyen v. Duke
University, 786 F. Supp.2d 887 (2011). In matters of student-university the obligation most be defined

concretely. Id. In McFadyen use of the university's handbook and policy manuals are permissible for
interpretation of a contract and are enforceable so long as they are not vaguenuances of a qualitative
nature. The Supreme Court of Virginia has stated that the student handbook (and in this case

policy/manuals similar to those in McFadyen) create contractual obligations for both narties. Herron v.
Virginia Com. University. 366 F. Supp.2d 355 (2004\
21.

The Accademic Credits Committee and Policies and Petitions Committee Procedure

Manual, hereinafter referred to as the ACC/PCC Manual, is a publication madeby the
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university available publicly to all its students. It clearly states in PartII in the "Purpose" section
thatthe PCC is the final arbiter for general student appeals which include perceived unfair
grading practices.

22.

"Appendix B" of the most recent ACC/PCC Manual still stipulates as it did when Plainiff

was a student, that a change of grade appeal must be made within one year ofthe semester in

which said grade is given. The 8 Nov 10e-mail from Dr. Oliver Hill is well within the one year
stipulation of the Academic Credits Conmiittee. However, as evidentby the most recent
transcript, the grade in PSYC 522 remains unchanged. From this mere fact alone it is clear the

agents of The University did not perform their contractual obligation that is expressly statedin
the Academic Credits Manual.

23.

On or about 27 Nov 12 Plaintiff sent a letter to the Policies and Petitions Committee

addressed to Dr. James E. Hunter. The primary purpose of the 27 Nov 12 letterwas to convey
once again that Dr. Walker implied she would correct the grade discrepancy. The Plaintiff even
submitteda copy ofthe June 2010 letter to reiterate the history surrounding himself and
Dr.Walker to emphasis their lack of harmony as student and teacher and her blatant falsification

of the original grade. In both instances, the only answer the committee has given the Plaintiff is

silence. No member of that committed has responded by e-mail, phone, nor mail to the
Plaintiff. Whether by willful negligence of their duties or wanton xmconcem, their lack of
intervention as an appellant body in this matter given the egregious nature of the claims most
certainly contributed to the harm suffered unto the Plaintiff. The Defendants non-performance of
this obligation constitutes a breach of contract. Goodreau v. Rectors and Visitors of University of
Virginia, 116 F, Supp.2d 694 (2000).
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WAIVER OF IMMUNITY

24.

The Plaintiffasserts that soverign immunity is waived due to Plaintiff's compliance with

Va. Code Ann. §8.01-195.1 through 8.01-195.12. Further, the Defendants are not entitled to Eleventh

Amendment immunity pursuant to42 U.S.C. § 1983 and 1986 as well as the Due Process provision
of the Ffifth/Fourteenth Amendments. A state agent is simply not allowed to use their

professional capacity to intimidate, harm, or retaliate against a citizen's First Amendment rights.
See Qvyt v. Lin, 953 F. Supp. 244 (1997 ) [Emphasis Added].
DEFAMATION

25.

Defamation requires a publication, actionable statement, andintent. Chapin v. Knight-Ridder,

Inc., 993 F.2d 1087, 1092 (4th Cir.1993). First, publication appears to be an issue in this matter. The

Plaintiffwill show thatthe falsified grade is reproduce as a republication of falsity every timeit is sentto
a new location. Katzv. Odin, Feldman &Pittleman, P.C. 322 F.Supp.2d 909, 922(E.D.Va. 2004). The

Plaintiff was required to send transcripts to various universities after the 1Nov 12agreement byDr.
Walker. ThePlaintiff hassenta transcript after the aforementioned date to, Mississippi State University,
St. Johns University, andthe University of Alabama. These republications givenewcause of action has
accrued sincerepetition of the false gradehas occurred in a newforum. Id. Plaintiffhas disputed the

original publication and asserted its falsehood numerous times to the originator of the publication. The
Policies and Petitons Comitte could have determined any veracity to the claims of Plaintiff, yet by their
inaction The Univeristy is printingand will continue to print a false grade. While Policies and Petitions

Comittee northe Academic CreditComittee are the one whocreatedthe falsity, it has beenbrought to
their attention it the grade may be incorrect. The University is essentially the originator of the false
printing by and through the actions of its agents. Consequently,this would mean that while the
originator may have believe the premises to be true, failure ofthe originator to ascertain the facts still
arises to a defamous remark. Lewis v. Kei, 281 Va. 715 , 708 S.E.2d 884. (2011).
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26.

Further, thePlaintiff argues thatthis form of defamation is more akin to defamation perse inthat

the harm is to his reputation. Tomlin et al v. International Business Machines et al, 585 S.E.2d567

(2003). The incorrect grade harms the Plaintiffs reputation asit indicates as lower Grade Point Average
(GPA ) and lower standard ofhis intellectual capability. Whenever the client applies toa new university
orjob, this lower standard is everpresent. It is common knowledge thata higher GPA is most desirable

when one seeks admission to a new university orto remain competitive as ajob applicant. The current
transcript has a lowered standard that mayprejudice prospective employers and universities as to
academic capabilities of the Plamtiff,

MALICE

27.

As for intent, the Plaintiff contends that Dr. Katrina Walker acted with malice when she falsified

the grade. The Virginia Supreme Court defines malice as follows:

[Sjome sinister or corruptmotive such as hatred, revenge, personal spite, ill will, or desire to
injurethe plaintiff; or what, as a matter of law, is equivalentto malice, that the communication
was made with such gross indifference and recklessness as to amount to a wanton or willful

disregard ofthe rights ofthe plaintiff Preston v. Land, 220 Va. 118,120-21, 255 S.E.2d 509,
511 (1979).

It is the Plaintiffs beliefthat Dr. Walker's contempt for himwas suchthat spited his future career
aspirations. Malice neednot be limited to physical harm; it onlyrequires the awareness of ones ability to
harm anotherand the willfulness to excecute saidharm. Feddeman & Co.v. LanganAssociats, P.C., 260
Va. 35, 530 S.E.2d 668 (2000). Fromthe repeated instances of her sayingshe will/didsend the change
of grade form and it is abundantly clear of her willfulness to harm.

FRAUD

28.

The Plaintiff contends that the conduct of Dr. Walker is also fraud. In Virginia, to succeed on a

claim for actual fraud, a party must show "(1) a false representation, (2)of a material fact, (3) made

intentionally andknowingly, (4)with uitent to mislead, (5)reliance by theparty mislead, and(6) resulting
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damage to the partymislead." StateFarm Mut.Auto. Ins. Co. v. Remley, 270 Va. 209,219, 618 S.E.2d

316 (2005). The Plaintiffhas nooption butto hope Dr. Walker or some other agent ofThe University
corrects the false grade. ThePlaintiffcontends after Dr. Hill signed the form Dr. Walker neverturned it in
to the Academic Credit Comittee. That when she responded in the 1Nov 12 e-mailshe knewthis was
false and merely stated it with the intent to conceal her actions. If not for Dr. Walker's fraudulent claim

thatshedidsend the form the grade would be changed and the bulk of this complaint would notbe
necessary.

29.

Moreover, thetranscripts the University produces are a product it uses taxpayer money for and

fraud committed in connection with thatproduct most certainly should fall within federal question

jurisdiction. Dr. Walker knowingly falsified thePlaintiff's grade inherprofessional capacity; thus, a state
agent's conduct is harming the property of a private citizen. The Plaintiff is not a state or federal
employee and therefore cannot evoke the False Claims Act, However, fraud of this caliber should fall

under that statute. The Plaintiff must rely upon the Due Process clause ofthe 5th or 14th Amendmentto
protect his intellectual work property. The

30.

As statedpreviously, transcripts cannotbe openedand are generally sent directed to the human

resources department of a job or admissions officeof a university. Had it not been for the requestmade by
the professor writingthe letter of recommendation in October2012to upload the transcript, the Plaintiff
would still be unaware the grade was never changed. Dr. Walker's conductfraudulently concealed her
improper means. Grimes v. Snzukawa, 262 Va. 330 (2001).

After all, the Plaintiff did send the

November2012 letter statinghe was certain without intervention by a higher authoritythe grade would
miraculouslynot get changed. Perhaps the Plaintiff should have said, " just as sure as the Sun will rise and
set tomorrow," to evocate his hardened certainty of Dr. Walker intent to mislead him that she would
actually change the grade.

WHEREFORE, premises considered the Plaintiff prays this Court enters judgment against the
Defendants providing following relief:
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(a)Compensatoiy damages inthe amount of $27,000.00 for cost oftuition and living expenses
while a student at Virginia State University. This would return the Plaintiffto the position heheld
prior to breach.

(b) Damages in the amount of $1,000,000.00 for the cumulative defamations and fraud.

(c) Punitive damages to be determined by the triar of fact.

(d)A permanent injunction under ExPorte Young to correct the grade inPSYC 522.
(e) Any other damagesthe Court determines necessary.

So submitted this the 7?) day of fVljvcA, 2017

JAAMAL FLEMING
pro se

